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Submission – Northern Territory Revenue Review 

 

Under Treasurer 
Department of Treasury and Finance 
Revenue Discussion Paper 
GPO Box 154 
DARWIN NT 0801 

Dear Sir 

Re: Northern Territory Revenue – Discussion Paper 

We thank you for the opportunity to make a submission on the future of Territory Taxes 
in response to the Northern Territory Revenue Discussion Paper of November 2017 
(Discussion Paper). 

Whilst the Discussion Paper seeks submissions on the broad issues of Territory taxes, 
this submission is limited in its focus to reform of aspects of the duties on property 
transactions.  It suggests the extension of the circumstances for reconstruction relief.  
In addition, it submits that there should be a complete rewrite of the Stamp Duty Act. 

Summary 

1. In summary it is submitted:  

1.1 the Corporate Reconstruction Relief should be extended to unit trusts; 

1.2 the Corporate Reconstruction Relief should be extended to include a 
broader class of transactions including: 

1.2.1 a broader class of transactions at least consistent with most 
other Australian jurisdictions 

1.2.2 demergers; and  

1.2.3 certain unit trust rearrangements where there is no change in 
the underlying ownership; and 

1.3 the Stamp Duty Act should be rewritten using a Duties Act model, which 
is as far as possible is consistent with that adopted in a majority of the 
States and other Territory.  

Corporate Reconstruction Relief 

Introduction 

2. It is submitted that the corporate reconstruction relief should be significantly 
reformed to both simplify the provisions and provide relief in many other 
situations, as will be described. 

3. The Discussion Paper at [7.6] recognises that the current provisions are 
particularly technical and they do not apply to unit trust structures.  It further 
suggests that corporate reconstructions are relatively rare, so it queries whether 
such reforms would be useful in practice or are a priority.   
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4. One may observe that if corporate reconstructions are relatively rare then the 
cost to the revenue of affording such relief should be small.  Further, most 
reconstructions are intended to improve corporate efficiency, involve cost 
savings and enable capital to be redeployed from structures that cannot use it to 
ones that can, such that they usually have an economic flow on effect for the 
benefit of the community. 

5. The inefficiency of stamp duty and the inherent incentives it provides for 
businesses to minimise their transactions and investment in property was 
recognised in The Final Report – Australia’s future tax system known as the 
Henry Report.  This is particularly evident in the limited relief available for 
corporate reconstructions.  This may be contrasted with say the much more 
extensive provisions found in the capital gains tax provisions of the Income Tax 
Assessment Act 1997 (Cth).  

Unit Trusts 

6. The Territory appears to be one of two jurisdictions that does not extend its 
corporate reconstruction relief to unit trusts.1   It is submitted that it should be 
extended to unit trusts. 

Scope of Reconstruction Relief 

7. The current reconstruction relief is limited to: 

7.1 the interposition of certain corporations;2 and 

7.2 the conveyance and transfer of certain property between corporate group 
members.3 

8. Whilst the foregoing is common amongst most State and Territory legislation 
allowing for group reconstructions, it is more limited than some.  By way of 
example: 

8.1 the surrender of interests in land4 and some other surrenders;5  

8.2 vesting by court order;6 

8.3 statutory vestings in some situations;7 

8.4 some declarations of trust;8 

                                                
1  The other appears to be Queensland.  See the following that expand the meaning of 

corporation for such purposes: section 273E of the Duties Act 1997 (NSW); section 
250 of the Duties Act 2000 (Vic); 102H of the Stamp Duties Act 1923 (SA); section 
257(1) of the Duties Act 2008 (WA); section 226B of the Duties Act 2001 (Tas); section 
232A Duties Act 1999 (ACT). 

2  Section 19. 
3  Sections 20 and 21. 
4  Section 273C Duties Act 1997 (NSW); sections 398 and 404 Duties Act 2001 (Qld); 

section 260 Duties Act 2008 (WA).   
5  Section 260 Duties Act 2008 (WA). 
6  Section 273C Duties Act 1997 (NSW); section 250A Duties Act 2000 (Vic); section 260 

Duties Act 2008 (WA). 
7  Section 273C Duties Act 1997 (NSW); section 250A Duties Act 2000 (Vic); sections 

398 and 404 Duties Act 2001 (Qld). 
8  Section 250A Duties Act 2000 (Vic); section 260 Duties Act 2008 (WA).  
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8.5 some movements of beneficial interests in property;9 

are not presently included under the Stamp Duty Act. 

9. At a Federal level capital gains tax10 is usually not triggered where there are 
transfers of property between members of a tax consolidated group, which can 
often include trusts, as they are treated as one entity.11  There is also relief for 
group transactions where the entities may not be members of a tax consolidated 
group.12   

10. In addition, there is various relief for certain demergers and for transfers of assets 
between certain trusts.13  This type of relief is somewhat different to the 
conventional corporate reconstruction relief as it is not focused on their being in 
effect a head entity (whether a company or unit trust) but whether there is any 
change in the ultimate beneficial ownership of the property.   

11. It is submitted that not only should the relief be extended to unit trusts and a 
broader class of transactions as described above but also extended to demerger 
and certain trust transactions.  A couple of simple examples suffice.   

11.1 A Ltd owns a subsidiary B Ltd with a mining tenement and land.  A transfer 
or distribution (outside of a liquidation14) of the shares by A Ltd of its 
shares in B Ltd to the shareholders of A Ltd should not have any duty 
consequences under reconstruction relief.   

11.2 T Pty Ltd is trustee of the T unit trust of which the units are held by U and 
V.  A new trustee of part of the T unit trust is appointed of part of the T 
unit trust property.  The new trustee holds the property on exactly the 
same trusts for the same persons, U and V.    

12. It is submitted that such changes will make little difference to the Territory's 
revenue outcome.  At present, Territory enterprises wanting to divide their assets 
and presented with the stamp duty (in some instances multiple layers of duty) 
either: 

12.1 simply stick with their joint investment and don't proceed to restructure; 
or 

12.2 sell out, often leading to a loss of a Territory enterprise, and the 
employment, knowledge and value to the Territory. 

13. There may even be a Territory revenue "up-side" with a restructure exemption 
allowing parties to get on with their business separately giving rise to more 
activity in the market place (whether that be property or other business activities) 
and possibly further revenue from payroll tax and stamp duty arising from that 
increased activity. 

                                                
9  Section 250A Duties Act 2000 (Vic); sections 398 and 404 Duties Act 2001 (Qld) 
10  Parts 3-1 and 3-3 of the Income Tax Assessment Act 1997 (Cth). 
11  See Part 3-90 of the Income Tax Assessment Act 1997 (Cth). 
12  Subdivision 126-B of the Income Tax Assessment Act 1997 (Cth). 
13  Division 125 and Subdivision 124-G of the Income Tax Assessment Act 1997 (Cth). 
14  A conveyance during the winding up of a company is already exempt under clause 6 

of Schedule 2 of the Stamp Duty Act. 
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Stamp Duty Act 

A Patchwork  

14. Whether conveyance duty is retained or phased out under some transition 
method the Stamp Duty Act requires a rewrite.  Between its introduction in 1978 
and the end of 2017 the Stamp Duty Act appears to have been amended on 
about 90 occasions.  Unfortunately, the Stamp Duty Act reflects surgery it has 
undergone in that period.   

Current Out Dated Model 

15. Apart from South Australia, that retains a basic stamp duty model, the Territory 
is the only other Australian jurisdiction that retains nominally a stamp duty model.  
We say nominally because many of the concepts and provisions are copied from 
the duties act provisions of other jurisdictions.  Unfortunately, it mixes those 
concepts with more traditional stamp duty concepts and so creates even further 
conceptual confusion. 

16. Notwithstanding the adoption of a nominal Duties Act model, there are 
considerable differences in the implementation between those jurisdictions that 
have adopted that model,15 though the Australian Capital Territory and Tasmania 
do follow more closely the New South Wales provisions. 

A New Legislative Instrument and Approach Required 

17. It is submitted that a new coherent and consistent legislative instrument adopting 
a modern duties act model is now long overdue and should be adopted as soon 
as possible.  As far as possible it should be consistent with that adopted in a 
majority of the States and other Territory. 

18. The use of such a model will make it easier to obtain advice with greater certainty 
and reduced costs, provides some level of consistency between jurisdictions and 
improves economic efficiency.  It also replaces what has simply become a 
complex patchwork, as already described. 

19. Finally, it is submitted, as part of any such reform and  with a view to encouraging 
businesses to undertake commercial transactions and promoting certainty and 
confidence in commercial dealings, a process for obtaining a ruling from the 
Commissioner under sections 25 and 26 of the Stamp Duty Act, should be 
extended to a broader range of transactions, particularly those where the 
imposition of duty is dependent on the Commissioner exercising a discretion or 
viewing a possible transaction in differing ways.   

20. The practice of providing rulings differs among the States and Territories.  Some 
legislation provides for an ability to obtain rulings in some particular situations.  
Some jurisdictions do provide informal rulings particularly in the case of more 
significant, unusual or complicated transactions and those involving 
discretions.16  Whilst such rulings are not binding they are usually adhered to by 
the Commissioner where the transaction is implemented in the manner 
described in the request for a ruling.  At a Federal level there is a system of 
private binding rulings that is available to taxpayers under the Taxation 
Administration Act 1953 (Cth).  It provides taxpayers with certainty as to the tax 

                                                
15  Particularly in Queensland and Western Australia. 
16  E.g. South Australia. 
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outcome of a proposed transaction and provides significant assistance to those 
undertaking commercial transactions as it provides certainty. 

We would be willing to meet with you to discuss any of the foregoing, if that will be of 
assistance. 


